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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3800
[WO-300-1990-PB—24 1A]

RIN 1004-AD44

Mining Claims Under the General
Mining Laws; Surface Management

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM or ‘“we”’) amends its
regulations governing mining operations
involving metallic and some other
minerals on public lands. We are
amending the regulations by removing
certain provisions of the regulations and
returning others to those in effect on
January 19, 2001. We intend these
regulations to prevent unnecessary or
undue degradation of BLM-
administered lands by mining
operations authorized under the mining
laws. The approach BLM takes today
balances the nation’s need to maintain
reliable sources of strategic and
industrial minerals, while ensuring
protection of the environment and
natural resources on public lands. The
hardrock mining regulations, including
the changes adopted today, are
consistent with the recommendations of
the National Research Council (NRC),
and protect the Federal Government
from financial risk if operators are
unable to perform reclamation.
EFFECTIVE DATE: This rule is effective
December 31, 2001.

ADDRESSES: You may send inquiries or
suggestions to Director (630), Bureau of
Land Management, 401 LS, 1849 C
Street, NW, Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT:
Robert M. Anderson, 202/208—4201; or
Michael Schwartz, 202/452-5198.
Individuals who use a
telecommunications device for the deaf
(TDD) may contact us through the
Federal Information Relay Service at 1—
800/877—-8339, 24 hours a day, 7 days a
week.

SUPPLEMENTARY INFORMATION:

I. What is the Background of this
Rulemaking?

II. How did BLM Change the Proposed Rule
in Response to Comments?

III. How did BLM Fulfill its Procedural
Obligations?

I. What Is the Background of This
Rulemaking?

On March 23, 2001, BLM published a
proposed rule (66 FR 16162) to suspend,

in whole or in part, the regulations we
issued on November 21, 2000 (65 FR
69998), which became effective on
January 20, 2001 (hereinafter, the 2000
rule), and put in their place, in whole

or in part, the regulations that existed
on January 19, 2001, which, for the most
part, BLM adopted in 1980 (hereinafter,
the 1980 rule). As stated in the proposal,
the suspension would provide BLM the
opportunity to review some of the
requirements of the 2000 rule in light of
issues the plaintiffs raised in legal
challenges to the rule and concerns
expressed by others, including several
states. We also requested comment on
whether we should retain some
combination of the 2000 regulations and
the 1980 regulations. The 45-day
comment period on the proposal closed
on May 7, 2001. BLM received
approximately 49,000 comments.

On June 15, 2001 (66 FR 32571), we
published a final rule revising section
3809.505, which addressed how the
new financial guarantee requirements of
the 2000 rule affect existing approved
plans of operations. The final rule made
no substantive change in the
requirements except to postpone the
date by which operators must comply
with the financial guarantee
requirements. The rule changes the date
by which operators with plans of
operation approved by BLM before
January 20, 2001, must provide a new
financial guarantee—from July 19, 2001,
to November 20, 2001, and to September
13, 2001, for operations without any
financial guarantee. The extension was
intended to give BLM field offices and
state government agencies time to
prepare to administer the requirements.
We also announced in that rule that it
is our intention to retain the financial
guarantee provisions of the 2000 rule.

Congress also directed BLM as to how
to conduct the rulemaking and what
provisions BLM could include in a final
rule. In particular, Congress provided
express guidance to BLM in the FY 2000
and FY 2001 Interior Appropriations
Acts as follows:

None of the funds in this Act or any other
Act shall be used by the Secretary of the
Interior to promulgate final rules to revise 43
CFR subpart 3809, except that the Secretary,
following the public comment period
required by section 3002 of Public Law 106—
31, may issue final rules to amend 43 CFR
Subpart 3809 which are not inconsistent with
the recommendations contained in the
National Research Council report entitled
“Hardrock Mining on Federal Lands’ so long
as these regulations are also not inconsistent
with existing statutory authorities. Nothing
in this section shall be construed to expand
the existing statutory authority of the
Secretary. (Public Law 106—113, 113 Stat.

1501, App. C., 113 Stat. 1501A-210 sec. 357
(1999).)

(See the National Research Council Report ,
entitled Hardrock Mining on Federal Lands
(NRC Report), September, 1999).

An identical provision was enacted in
Sec. 156 of the FY 2001 Interior
Appropriations Act (Public Law 106—
291, sec. 156, 114 Stat. 922, 962-63
(Oct. 11, 2000)).

Following issuance of the 2000 rule
four lawsuits were filed challenging the
rule, three in the U.S. District Court for
the District of Columbia (brought by the
National Mining Association (NMA), the
Newmont Mining Corporation, and the
Mineral Policy Center and two other
environmental groups), and one in the
U.S. District Court for Nevada (brought
by the State of Nevada). These cases
include National Mining Association v.
Department of the Interior, No. 00CV—
2998 (D.D.C. filed December 15, 2000);
Newmont Mining Corporation v.
Department of the Interior, No. 01CV-23
(D.D.C. filed January 5, 2001); Mineral
Policy Center v. Department of the
Interior, No. 01CV-73 (D.D.C. filed
January 16, 2001); and State of Nevada
v. DOI, No. CV-N01-0040-ECR-VPC (D.
NV filed January 19, 2001).

The industry plaintiffs and the State
of Nevada assert that BLM improperly
issued the 2000 rule and violated
numerous statutes, including:

» The specific congressional
provisions cited above applicable to
promulgation of the revised 3809 rule;

* The notice and comment provisions
of the Administrative Procedure Act,
particularly with regard to the
“substantial irreparable harm’(SIH)
standard of the final regulatory
definition of the term ‘“unnecessary or
undue degradation;’

* The National Environmental Policy
Act;

* The Regulatory Flexibility Act;

* The Federal Land Policy and
Management Act; and

* The General Mining Law.

The environmental plaintiffs assert
that the 3809 regulations are not
sufficiently stringent and improperly
allow mining operations on lands
without valid mining claims or mill
sites.

On January 19, 2001, the Federal
District Court in the National Mining
Association suit denied NMA’s motion
for a preliminary injunction to stay the
effective date of the final rules, holding
that the plaintiff did not successfully
meet its burden of showing that the
revised 3809 rule becoming effective
would cause irreparable harm. As to the
merits of the plaintiff’s claims, the Court
concluded that, although such claims
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may or may not have merit, it was
unclear at the preliminary injunction
stage of the proceeding that the NMA
would eventually prevail. The litigation
is currently stayed pending this
rulemaking.

On February 2, 2001, the Nevada
Governor sent a letter to the Secretary of
the Interior requesting postponement of
the effective date and the
implementation of the revised 3809 rule
based on legal deficiencies associated
with promulgation of the new
regulations and the assertion that the
revised 3809 rules were unnecessary. In
his February 2, 2001, letter, the
Governor expressed concern that:

These new regulations will, if not
overturned, impose significant new and
unnecessary regulatory burdens on Western
States and will preclude mining companies
from engaging in operations they might
otherwise pursue, thereby leading to a
dramatic decrease in employment and
revenue in the mining sector and a
corresponding decrease in tax revenue and
other economic benefits to Western states.
BLM’s own Final Environmental Impact
statement concludes that the new rules will
result in a loss of up to 6,050 jobs, up to $396
million in total income and up to $877
million in total industry output.

The Governor was particularly
concerned because Nevada would bear
the greatest impact of the revised 3809
regulations.

In the March 23, 2001, proposal, BLM
acknowledged that the plaintiffs,
including the State of Nevada, raised
serious concerns regarding the revised
3809 regulations. These factors were, in
part, the basis for BLM’s proposal to
suspend the 2000 rule.

In the March 23, 2001, proposal we
stated:

If BLM were to implement the new
regulations, and then be required to change
back again if the new rules are found
deficient, the impact on both large and small
miners is of substantial concern. Many of the
latter, particularly, may not be sophisticated
in dealing with changing regulatory
requirements. On a larger scale,
implementation of the 2000 rule could create
an uncertain economic environment. (66 FR
10164)

In addition we also stated:

* * * we specifically solicit comments as to
whether some provisions of the revised 3809
rules should not be suspended while BLM
conducts its review of the issues. For
example, rather than suspending all of the
revised 3809 rules, BLM could leave in place
some or all of the new revisions that address
the specific regulatory gaps identified by the
National Research Council (as identified in
Alternative 5, the “NRC Alternative,” in
BLM’s final environmental impact
statement), which most commenters agreed
are warranted. BLM requests comments on

this approach or others, e.g., whether all of
the revised rules should be suspended until
either BLM completes further rulemaking or
until the litigation is resolved.

Basis and Purpose of the Rule

After reviewing comments, we have
decided that acting in phases provides
the best approach to achieving the
overall objective of preventing
unnecessary or undue degradation
while providing opportunities to
explore, develop, and produce minerals.

The first phase was to postpone the
deadlines in the financial guarantee
requirements for those operating under
plans of operations approved before
January 20, 2001, to enable both BLM
and states to prepare to implement the
requirements. At the same time we
affirmed our intention to retain the
substantive financial guarantee
requirements of the 2000 rule. We
published a final rule to this effect in
the Federal Register on June 15, 2001
(66 FR 32571).

Today’s action is the second step in
the process. We are amending the
regulations in a way that removes from
the regulatory scheme the components
of the 2000 rule that created the most
uncertainty regarding proper regulatory
standards, while leaving in place the
remainder of the rule. BLM continues to
believe that undertaking
implementation of certain provisions of
the new regulatory program applicable
to hardrock mining on public lands
before additional examination of the
legal, economic, and environmental
concerns that plaintiffs raise could
prove unnecessarily disruptive and
confusing to the mining industry and
the states that, together with BLM,
regulate the mining industry. We
removed these provisions in today’s
rulemaking.

The provisions we are retaining
reflect the many comments that support
retention of the 2000 rules. The retained
provisions will not unnecessarily
disrupt the mining industry and will
prevent unnecessary or undue
degradation of the public lands while
the agency considers whether further
changes to the rules are warranted. For
the most part, the rationale for retaining
many sections of the 2000 rules is set
forth in the November 2000 Federal
Register preamble to those rules. The
provisions we are leaving in place
implement recommendations of the
NRC Report, although we are continuing
to consider whether we should modify
specific provisions.

In an effort to avoid a regulatory
vacuum, the March 23 notice proposed
a regulatory scheme wherein the 2000
rules would have been suspended in

one part of the Code of Federal
Regulations (proposed subpart 3809a)
and the 1980 rules would have been
reinstated as subpart 3809. We do not
need such an approach in these final
rules because, for the most part, we are
retaining the overall regulatory structure
of the 2000 rules. With such a scheme
in place we avoid a regulatory vacuum
by removing specific provisions of the
2000 rules, replacing such provisions by
corresponding provisions of the 1980
rules, or by continuing provisions from
the 2000 rule that reflect the previous
status quo that existed in the absence of
specific provisions in the 1980 rules.
We explain this latter situation in the
discussion of specific sections.

As the next phase, we are also
publishing in the Federal Register a
proposed rule containing the same
changes as in this final rule, as well as
some additional changes we had not
considered previously. The proposed
rule we published on March 23, 2001,
provides a logical and legally sufficient
basis for today’s action which changes
only a few sections of the 2000 rules.
However, we recognize that because of
the high level of interest in this rule
among affected industry groups,
environmental organizations, and states,
we might benefit from providing an
opportunity to comment on the specific
changes we are adopting today. As a
result of those comments we may make
further adjustments to the rules.

While we considered providing an
opportunity for further public comment
before issuing this final rule, we
decided that it is more important to
resolve as much uncertainty as to the
status of the 2000 rules as quickly as
possible. This benefits all affected
parties by clarifying the Department’s
position on several issues involved in
the litigation challenging the 2000 rules.
However, if comments in the
companion proposed rule indicate that
additional changes to the rules are
warranted, we will make these changes
in a subsequent final rule.

This final rule is authorized by the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1701 et seq.)
(FLPMA) and the Mining Law of 1872,
as amended (hereinafter “mining
laws”’). Section 302(b) of FLPMA, 43
U.S.C. 1732(b), directs the Secretary to
manage development of the public
lands. In addition, the final rule we are
adopting today carries out the FLPMA
directive that, “[i]n managing the public
lands, the Secretary shall, by regulation
or otherwise, take any action necessary
to prevent unnecessary or undue
degradation of the public lands.” See 43
U.S.C. 1732(b).
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The final rule we are adopting today
is consistent with the FLPMA directive.
We issue it under the general
rulemaking authorities of FLPMA and
the mining laws (43 U.S.C. 1733 and
1740 and 30 U.S.C. 22, respectively).

Consistency With the NRC Report
Recommendations

As described earlier, in the fiscal year
2001 appropriations act for the
Department of the Interior (Pub. L. 106—
113, Sec. 357), Congress prohibited the
Secretary from spending money to issue
final 3809 rules other than those “which
are not inconsistent with the
recommendations contained in the
[NRC Report] so long as these
regulations are also not inconsistent
with existing statutory authorities.”
Comments we received during this and
earlier comment periods indicate that
there are divergent views on the
consistency question. Some respondents
strongly believe that the “not
inconsistent with” provision sets strict
limits on what we can include in this
rule. That is, we can promulgate only
regulations that conform exactly to
specific NRC Report recommendations,
and no more. Commenters on the March
23 proposal made extensive arguments
in support of their views. Much
discussion reiterated the positions and
comments received before the
November 2000 rules were published.

In the Federal Register preamble of
the 2000 rule (65 FR 69999), we
discussed this issue at length, and we
continue to stand by the points we made
in that discussion. There is no need to
repeat those discussions here. It is clear
that “not inconsistent with” is a more
lenient standard than others that
Congress could have chosen to use. For
instance, Congress could have expressly
said that the BLM rules could not “go
beyond”’ the NRC recommendations, but
it did not. Accordingly, BLM continues
to interpret the Appropriations Act as
not barring BLM from promulgating
rules that address matters not expressly
covered by the NRC Report.
Nevertheless, BLM has carefully
considered the entire NRC Report in
deciding what course of action to take.

Today’s rule continues in place those
sections that specifically address NRC
recommendations. As a practical matter,
however, it is not feasible to publish a
regulation which so narrowly interprets
the Appropriation Act that BLM could
not promulgate rules with provisions
necessary to implement the specific
overall recommendation. For example,
the public and the regulated industry
are better served if the financial
guarantee requirements the NRC
recommends include a description of

acceptable instruments, and provisions
on release and forfeiture, to mention a
few components of a sound financial
guarantee program.

In addition, we continue to leave in
place portions of the 2000 rule that
specific NRC recommendations do not
address. We do so because BLM needs
such provisions for sound land
management. For example, this rule
retains section 3809.101, which
addresses what an operator may do with
mineral materials on mining claims.
Although the NRC did not discuss this
issue, the problem has existed for years
and the rule helps alleviate industry
concerns and improves the Bureau’s
ability to manage mineral resources. We
are still considering whether we need to
make additional changes. However,
today’s action removes those provisions
that created the most questions
regarding consistency with the NRC
Report. We now see ourselves in a
position to learn more through the
implementation of these rules before we
engage in additional rulemaking.

Summary of Rule Adopted

Today’s rule makes several changes to
the 2000 rule. The rule continues to
address regulatory gaps identified in the
NRC Report. Today’s changes do not
affect that.

We are changing the definition of
“operator,” found at section 3809.5. We
are restoring the definition contained in
the 1980 regulations.

We are also changing the definition of
“unnecessary or undue degradation”
found at section 3809.5. The proposal
leading to the 2000 rule did not contain
the “substantial irreparable harm”
clause in the definition of unnecessary
or undue degradation (paragraph 4). As
discussed above, all but one of the
lawsuits contended that the SIH
provision in the definition of
unnecessary or undue degradation
violated the Administrative Procedure
Act, NEPA, and FLPMA. Today’s action
removes that provision.

We also amend section 3809.116 by
revising paragraph (a), which
established a joint and several liability
provision. This also was a provision
generating numerous comments
suggesting that (1) BLM had exceeded
its authority and (2) liability should be
proportional. As with the SIH provision,
the comments we received were highly
critical of the policy itself and also
questioned its legality. In its revised
form, the paragraph provides that
mining claimants and operators are
liable for obligations that accrue while
they hold their interests. In effect, this
returns the regulation to that in place
prior to the 2000 rule.

We also amend the standards
contained in section 3809.420. We
removed most of the 2000 rules’
environmental and operational
performance standards and replaced
them with the 1980 rule standards. We
chose to maintain the general standards
in section 3809.420(a), because these
standards form a foundation upon
which operators should base their plans
of operations. We are unaware of
widespread concern addressing these
broad standards. From the 2000 rule we
have retained and renumbered sections
3809.420(c)(3) and (4). These sections
codify the longstanding BLM policies on
acid mine drainage and use of cyanide.

The last substantive changes are the
elimination of sections 3809.702 and
3809.703, which established
administrative civil penalties.
Throughout the process of preparing the
2000 rule, BLM was aware, as was the
NRC, that BLM’s authority to impose
civil penalties is uncertain. Therefore,
we have decided to remove these
sections. At the same time, we intend to
work with the Congress to clarify our
authority. BLM’s authority to establish
an administrative penalty scheme is
uncertain and, until such authority is
clearly established, administrative
penalties should not be part of subpart
3809.

In addition, we made a few technical
changes to correct errors which
appeared in the November publication
of the 2000 rules. All these are
discussed in more detail below.

II. How Did BLM Change the Proposed
Rule in Response to Public Comments?

BLM received approximately 49,000
comments on the March 23, 2001,
proposal. Mail campaigns generated the
majority of the comments, as 3 repeated
messages constituted over 95 percent of
the comments. Each comment
succinctly asked us to retain the 2000
regulations because they would better
protect the environment than the
previous regulations. The comments
also pointed out that the 2000 rule
followed years of public comment and
congressional debate, and deserve a
chance to work. This last point clearly
disputes the uncertainty argument BLM
noted in the March 23, 2001, proposal.

In response to these comments, we are
retaining intact most of the 2000
regulations. We are removing several
provisions that seem particularly and
unnecessarily onerous and raise clear
legal and policy issues. Some industry
comments made recommendations as to
particular sections of the 2000
regulations that we should retain. Since
we are retaining most of those
regulations, we do not need to discuss
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these recommendations individually,
and rely on the November 21, 2000,
Federal Register preamble to support
individual sections. On June 15, 2001
(66 FR 32571), we published the final
rule saying that we would retain the
financial guarantee provisions from the
2000 regulations, but postponing their
effective date for operations BLM
approved prior to January 20, 2001.

We received comments in support of
the March 23, 2001, proposal that
generally contained arguments that were
made in opposition to the 2000 rule
when it was proposed. We also received
new arguments concerning the SIH
provision. These detailed comments
generally came from state governments,
industry associations, and mining
companies. A limited number of
individuals also submitted detailed
comments. A joint comment from
several environmental organizations
included a detailed analysis opposing
the proposal. Responses to these
specific comments follow in the next
paragraphs.

Section 3809.5 How Does BLM Define
Certain Terms Used in This Subpart?

Casual Use

Several comments from persons who
engage in small scale placer mining
objected to language in the definition of
“casual use” allowing employment of
only hand or battery-powered dry
washers, as part of casual use. Many
recreational miners use dry washers
powered by small gasoline motors that
are roughly equivalent to lawn mower
motors. The comments said that this
definition would bar these miners from
using public lands for their activities
due to the cost of acquiring battery-
powered dry washers. We are not
making this change in the final rule.
However, in the proposed rule that we
are issuing today, we will propose
amending the definition of “casual use”
to accommodate this small-scale use.

Operator

This final rule revises the definition
of the term “operator” to say that it
means any person who is conducting or
proposing to conduct operations. This is
a return to the definition set forth in the
1980 regulations. It does not contain the
2000 rule provisions that expressly
include persons who manage or direct
operations and corporate parents and
affiliates who materially participate in
the operations. We also removed the
statement that the operator can also be
the claimant. Of course, the claimant
may operate his or her mining claim,
but stating that in the definition is
unnecessary, and confusing as it could

be interpreted to mean that BLM will
always treat the claimant as the
operator.

BLM is concerned that the 2000 rule
definition of the term “operator,” by
referencing ‘“‘parent” entities and
affiliates, appeared to authorize BLM
routinely to breach the corporate veil
that generally is established under state
corporate laws to protect such entities.
As explained in the Federal Register
preamble to the 2000 rule (65 FR
70013), BLM adopted the “material
participation” standard in the 2000
rules based on a concept authorized
under CERCLA, as enunciated in a
recent Supreme Court decision.
However, there is no indication that
Congress intended to override state laws
in this regard under FLPMA. Unlike
statutes such as the Surface Mining
Control and Reclamation Act (see, e.g.,
30 U.S.C. 1260(c)) that expressly focus
on “ownership” and “control” of
entities, neither the mining laws nor
FLPMA expressly holds parent entities
and affiliates responsible for activities
which occur at mining operations
conducted by other entities. Thus, we
decided we will not include the concept
of “parent” or “affiliate” responsibility
in the definition of the term “operator”
in subpart 3809. Under these final rules,
we will hold the appropriate entity
liable through established state common
law principles.

Commenters objected to the 2000
rules’ definition of the term “operator”
because of their concern that the
definition, working together with the
principle of joint and several liability in
section 3809.116(a), would create a
presumption that parents and affiliates
of an entity conducting mining
operations at a mine site each would be
100 percent liable for activities at the
mine site. Many stakeholders consider
this standard to be inequitable in its
application. As described below, the
principle of joint and several liability
has been removed from subpart 3809,
and merely characterizing an entity as
an “‘operator” does not establish a
particular level of responsibility, absent
a specific and significant degree of
involvement with the mining operation
that we must determine on a case-
specific basis, guided by common law
principles.

At this time, the least confusing
course of action is to reinstate the
definition that BLM used for 20 years
and is familiar to BLM and the states,
while considering whether changes are
appropriate.

Unnecessary or Undue Degradation

The final rule amends the definition
of the term ‘“‘unnecessary or undue

degradation” by removing paragraph (4)
which included in the definition
conditions, activities, or practices that
occur on mining claims or millsites
located after October 21, 1976, (or on
unclaimed lands) and result in
substantial irreparable harm to
significant scientific, cultural, or
environmental resource values of the
public lands that cannot be mitigated
(the “SIH” standard). This paragraph,
which was included in the final rule
without first appearing in either of
BLM'’s proposals which preceded the
November 2000 final rules, gave BLM
authority to deny plans of operation
even if all of the other standards could
be satisfied. Of all the provisions in the
2000 rules, this one paragraph had more
projected economic impacts than all of
the other sections combined. It is this
provision that the Nevada Governor
most strenuously objects to, and various
plaintiffs have challenged. BLM has
concluded that, as a matter of basic
fairness, we should not have adopted
this truly significant provision without
first providing affected entities an
opportunity to comment both as to its
substance and as to its potential
impacts. Because the potential impacts
of the SIH standard are so dramatic,
BLM is reluctant to continue to include
such a provision at all. BLM is also
concerned that it would be very difficult
to implement the standard fairly as it
relates to significant cultural resource
values. In addition, the Interior
Department Solicitor has issued an
opinion (M—37007) addressing the legal
authority of the SIH standard. This
opinion has been placed in the
Administrative Record.

Persons commenting on the March 23
proposed rule objected to the STH
standard. Commenters said that
including the “substantial irreparable
harm” standard in the final rule was not
lawful for the following reasons:

(1) The introduction of the term
“substantial irreparable harm” in the
final rule did not constitute a legal
rulemaking. Commenters stated that its
inclusion violated the Administrative
Procedure Act as it had not been
directly used in the proposed rule and
therefore did not receive adequate
public scrutiny. Most of these
commenters also noted their belief that
the economic analysis and NEPA
analysis of SIH in support of the 2000
rule was inadequate. Comments also
asserted that the SIH standard is
contrary to the Appropriations Act
provision regarding consistency with
the NRC Report; and,

(2) SIH would improperly give the
BLM the right to disapprove plans of
operations after an applicant has spent
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considerable sums. Comments said that
this creates uncertainty for the industry
and its financing, and therefore provides
a strong disincentive against conducting
exploration and development activities
in the United States. As mentioned
above, commenters such as the
Governor of Nevada were concerned
about the dramatic economic impacts
the SIH standard might cause.

Comments supporting the 2000 rule
endorsed the reasoning behind the SIH
provision, namely that some locations
contain resources which BLM should
protect from the impacts of mining.
Some of these comments came from
Indian tribes, which were concerned
about the impact of mining on cultural
resources.

One of the primary factors prompting
the March 23, 2001, proposed rule was
the concern about the SIH provision.
Regardless of whether this provision
was legally promulgated in the 2000
rule, BLM has determined that we
should remove the provision, since
other means exist to protect the
resources covered by the SIH standard.

Because the term “‘unnecessary or
undue degradation” is not defined in
FLPMA, BLM has substantial discretion
in defining the term and in establishing
the appropriate means to prevent
unnecessary or undue degradation of
the public lands. BLM does not need an
SIH standard in its rules either to
protect against unnecessary degradation
or to protect against undue degradation.
FLPMA does not define either concept
to mean substantial irreparable harm.
Moreover, BLM has other statutory and
regulatory means of preventing
irreparable harm to significant
scientific, cultural, or environmental
resource values. These include the
Endangered Species Act, the
Archaeological Resources Protection
Act, withdrawal under Section 204 of
FLPMA (43 U.S.C. 1714), the
establishment of areas of critical
environmental concern (ACECs) under
Section 202(c)(3) of FLPMA (43 U.S.C.
1712(c)(3)), and the performance
standards in section 3809.420, to recite
a partial list.

In particular, FLPMA defines ACECs
as “‘areas within the public lands where
special management attention is
required * * * to protect and prevent
irreparable damage to important
historic, cultural, or scenic values, fish
and wildlife resources or other natural
systems or processes, or to protect life
and safety from natural hazards.” 43
U.S.C. 1702(a). Thus, FLPMA
established a specific means to protect
resources on the public lands from
irreparable damage. Congressional
intent to protect these resources can

clearly be satisfied by using the
statutorily created land use planning
process of establishing ACECs, without
creating an additional overlay in the
definition of ‘“unnecessary or undue
degradation.” It should be understood
that, although 43 U.S.C. 1712, which
provides for the designation of ACECs,
does not impair the rights of claimants
under the mining law, BLM may
establish protective conditions to
prevent irreparable damage within
ACEGs.

Another comment supporting the
reinstatement of the 1980 unnecessary
or undue degradation definition
containing a “prudent operator”
standard noted that the NRC Report did
not advocate abandoning the prudent
operator standard. BLM carefully
considered reinstating the previous
definition. On balance, however, BLM
decided simply to strike paragraph (4)
from the definition in the 2000 rule
rather than completely reinstating the
1980 rule. Thus the definition of
unnecessary or undue degradation
resulting from today’s action does not
use the term “prudent operator.” In
effect, paragraph (1) of the definition of
unnecessary or undue degradation sets
forth how a prudent operator would
conduct operations. Such an operator
would comply with the performance
standards in this subpart and other
environmental protection statutes,
which describe a prudent way to
conduct operations to prevent surface
disturbance greater than necessary. This
is the basis of the previous definition.
The NRC Report (p. 121) discusses the
ambiguity resulting from the 1980 rule
definition of unnecessary or undue
degradation. The current definition has
the benefit of being a clearer exposition
of what constitutes unnecessary or
undue degradation than the definition
in the 1980 regulations. To comply with
NRC Report recommendation 15, BLM
intends to develop guidance manuals to
communicate the agency’s authority
under the definition of unnecessary or
undue degradation to protect resources
that may not be protected under other
laws. For these reasons, we believe the
definition in the 2000 rule is not
inconsistent with the NRC Report and,
other than removing paragraph 4, we
did not change it in today’s rule.

Section 3809.11 When Do I Have To
Submit a Plan of Operations?

One comment from an industry trade
association generally approved of this
section, saying that the NRC had
recommended most of its provisions.
However, the comment stated that BLM

should remove paragraphs (c)(6) and (7).

These paragraphs require a plan of

operations for operations causing
surface disturbance greater than casual
use in lands or waters known to contain
Federally proposed or listed threatened
or endangered species or critical habitat,
or in any of BLM’s National Monuments
or National Conservation Areas. The
comment stated that “[tlhe NRC Report
did not recommend any additions to the
list of ‘special status areas,””” and that
“requiring a plan because the mining
activity will take place in a ‘so called’
special status area is in violation of the
withdrawal procedures of FLPMA.”

No change was made in response to
these comments. These same points
were made in comments on the 1999
proposed rule (see 65 FR 70021). Our
response in the preamble of the 2000
rule still applies: these provisions do
not withdraw any land from the
operation of the mining law. They
merely establish a threshold for
requiring a plan of operations for
exploration activities. (All mining
operations are required to submit a plan
of operations under the 2000 rule,
regardless of whether they are located in
a special status area.) The NRC Report,
which focused only on the 1980
regulations, acknowledged that certain
lands require a greater degree of
protection than others. In 1980, BLM
did not manage National Monuments
and therefore could not have included
them as lands requiring a plan of
operations. With respect to threatened
and endangered species, as a practical
matter, even under the 1980 regulations
BLM looked carefully at any activity in
lands or waters where surface
disturbance could cause an impact to
species or habitat. This scrutiny helps
the operator avoid inadvertently
violating the Endangered Species Act.

Section 3809.31 Are There Any
Special Situations That Affect What
Submittals I Must Make Before I
Conduct Operations?

We added the phrase “For other than
Stock Raising Homestead Act lands” to
the beginning of paragraph (e) to make
it clear that paragraph (c) does not apply
to Stock Raising Homestead Act lands,
which we address in paragraph (d). We
made the change because it was possible
to construe paragraph (e) in such a way
that it could be read to include Stock
Raising Homestead Act lands. This was
not our intent in the 2000 rule, as
demonstrated by the presence of
paragraph (d), which applies only to
Stock Raising Homestead Act lands.
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Section 3809.100 What Special
Provisions Apply to Operations on
Segregated or Withdrawn Lands?

One comment from a state
government agency said, “The
requirement for validity determinations
of mining claims on withdrawn or
segregated lands prior to approval of a
Plan of operations is unwarranted and
will present an unnecessary and
burdensome cost to many small
independent miners* * *”

We appreciate the concern expressed
by the state. BLM recognizes that
conducting validity determinations is a
resource intensive process that can take
a considerable amount of time,
particularly given the competing
demands on BLM’s mineral examiners.
We also understand that the resulting
delays could affect small operators.
However, we made no change in this
provision. Lands are withdrawn or
segregated from the operation of the
Mining Law, except for valid existing
rights, for many resource protection
reasons. The withdrawal or segregation
would be seriously weakened if there
were no process for determining
whether a mining claim is valid and was
valid at the time of withdrawal or
segregation. The requirement for
validity determinations before approval
of plans of operations ensures that the
withdrawn areas will not suffer resource
damage from operations on invalid
claims. This tradeoff provides an
additional measure of protection for the
public lands while allowing mining to
proceed once a determination is made
that the claims are valid (and BLM
could otherwise approve the plans). In
many instances, operators planning to
operate in withdrawn areas should be
able to allow in advance for the time
necessary for a validity examination to
be performed. The process in this
section is similar to that in BLM’s
wilderness management regulations. We
note that the impacts the state is
concerned about may not occur in
segregated areas because the validity
process is discretionary in such areas
(for reasons described in the preamble
to the 2000 rule).

Section 3809.116 As a Mining
Claimant or Operator What Are my
Responsibilities Under This Subpart for
my Project Area?

The 2000 rules stated expressly that
mining claimants and operators were
“jointly and severally” liable for
obligations arising under subpart 3809.
Together with the revised definition of
the term “operator,” the 2000 rules
expressly established the principle that
all claimants and operators would each

be 100 percent liable for all obligations
that accrued while they held their
interests.

The 1980 rules contained no express
provision addressing the apportionment
of liability among operators and mining
claimants. Under the previous (1980)
regulatory scheme, liability was
established on a case-by-case basis
under state common law principles. The
BLM Manual in effect since 1985
reflected that under the 1980 rules both
operators and mining claimants could
be liable for reclamation. The Manual
provided: ‘“Reasonable reclamation of
surface disturbance is required of all
operators, regardless of the level of
operations. Mining claims are
commonly leased and the claimants are
often unaware of the level of operations
occurring on the claims. The mining
claimants are ultimately responsible for
reclamation if the operator abandons the
operation.” BLM Manual, Section
3809.11. Thus, even without an express
regulatory provision, BLM considered
operators and mining claimants
responsible for reclamation.

In this final rule, we eliminated the
reference in section 3809.116(a) to
“joint and several” liability. The 2000
rules provided a series of examples.
These are also removed in this final
rule. Revised section 3809.116(a) thus
provides that mining claimants and
operators (if other than the mining
claimant) are liable for obligations
under this subpart that accrue while
they hold their interests. BLM
recognizes that neither FLPMA nor the
Mining Laws expressly provide for joint
and several liability, and such an
approach has not been shown to be
necessary to prevent unnecessary or
undue degradation of the public lands.
Establishment of adequate financial
guarantees should be the first line of
defense against incomplete of
reclamation responsibilities. The
underlying liability scheme serves as a
backstop and has not been demonstrated
to be inadequate.

BLM intends the effect of this new
provision to be equivalent to the
situation that existed under the 1980
rules. The apportionment of liability
among various responsible persons,
including operators and mining
claimants, will be established on a case-
by-case basis under state common law
principles, depending on the specific
actions and express responsibilities of
the entities involved. In some instances,
mining claimants, as the entities who
located the claims and have the
development rights associated with the
mining claims, could have the ultimate
responsibility for reclamation if an

operator is not available to complete its
obligations.

BLM considered removing section
3809.116(a) completely, replacing it
with nothing (as existed in 1980), but
rejected that option because it would
have been more confusing and left all
liability questions unanswered. The
final rule adopted today codifies the
scheme in effect under the 1980 rules,
but removes the standard that operators
and mining claimants will always be
jointly and severally liable.

One comment stated that this
section’s imposition of joint and several
liability on claimants and operators has
no statutory basis, since no provisions
of FLPMA contemplate or support the
imposition of such a liability scheme. It
went on that there are both practical and
due process problems with imposing
joint and several liability for civil and
criminal penalties, because such
penalties could be considered
“obligations under this subpart.”

The comment stated that only
operators should be liable for
compliance with operator requirements.
Claimants who have leased claims, sold
them reserving a royalty, or contributed
them to a joint venture, have no control
over operations other than those
conferring operator status on claimants.
The comment said that making
claimants liable for the acts of others
would chill, and probably eliminate,
these types of transactions in mining
claims.

The comment concluded that the
imposition of joint and several liability
is inconsistent with the NRC Report
recommendations, saying that the NRC
Report did not endorse this approach. In
fact, according to the comment, a joint
and several liability scheme undermines
the NRC recommendation to remove
barriers to reclaiming abandoned mine
sites through limiting the liability of the
new operator as relates to previous
contamination. The imposition of joint
and several liability will discourage
such cleanups.

In light of these arguments and the
equity issues involved, the final rule no
longer expressly provides that claimants
and operators are jointly and severally
liable for damage caused by the
operator. If the operator is bankrupt or
out of business, and damage needs to be
repaired, BLM will rely on other
financial resources to perform the clean-
up. The resources of first resort will
normally be the bond or other financial
guarantee posted by the operator.
Liability may extend to parent
companies, in some cases, under state
common law principles. As mentioned
earlier, claimants may also be ultimately
responsible because they are the ones
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who have rights and responsibilities
under the mining laws.

Some comments compared the
requirements of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), 42 U.S.C. 9601 et seq., to
mining operations. In response, we note
that subpart 3809 only covers liability
for reclamation of mining operations
under FLPMA and the mining laws.
Unlike CERCLA, these statutes do not
establish joint and several liability. To
the extent obligations associated with
mining operations arise under CERCLA
or any other statute, such obligations are
independent of those that subpart 3809
establishes. Subpart 3809 is not
intended to affect any obligations
established under other statutes, and
liability schemes under such other
statutes do not determine the entities
responsible under subpart 3809. BLM
will determine the appropriate degree of
liability on a case-specific basis, guided
by common-law principles.

Section 3809.401 Where Do I File my
Plan of Operations and What
Information Must I Include With It?

This final rule does not amend section
3809.401 except to change a cross-
reference to a renumbered performance
standard. Section 3809.401(b), which
specifies the required content of a plan
of operations, contains more detail than
its equivalent in the 1980 regulations
did, former section 3809.1-5(c). For
example, section 3809.1-5(c)(4) of the
1980 regulations required:

Information sufficient to describe or
identify the type of operations proposed, how
they will be conducted, and the period
during which the proposed activity will take
place.

This previous requirement was vague
and left a considerable amount of
discretion to the BLM field manager.
This created problems both with
consistency among the BLM offices and
uncertainty among operators as to
which information to submit. Section
3809.401 in the 2000 rules specifies
exactly what BLM needs: designs, cross-
sections, and operating plans for mining
areas, processing facilities, and waste
disposal facilities; water management
plans; rock characterization and
handling plans; quality assurance plans;
a schedule of operations; and access
plans.

One comment from an industry trade
association specifically addressed this
section, saying that it imposed
“[c]onsiderable new and burdensome
information gathering and application
requirements for proposed mining plans
of operations.” The respondent

included this section in a list of
provisions it considered ‘“‘inconsistent
with the NRC Report.” BLM disagrees
with this comment. All the material
specified in section 3809.401 is
information that a field manager
requires to analyze whether the plan of
operations will comply with the
performance standards and the National
Environmental Policy Act. Many
operators were already providing this
level of detail under BLM’s 1980
regulations and under corresponding
state rules. An important factor in
industry decision-making is uncertainty,
in this case as to whether BLM will
approve a plan of operations. Spelling
out the information requirements in the
regulations goes a long way toward
removing this uncertainty. Rather than
being inconsistent with the NRC Report,
section 3809.401 facilitates compliance
with Recommendation 9 of the report,
which endorses BLM use of the NEPA
process in its permitting decisions. (See
NRC Report at pp. 108-109.) The
information BLM collects under section
3809.401 assists us in performing the
analyses NEPA requires.

Section 3809.411 What Action Will
BLM Take When it Receives my Plan of
Operations?

This final rule amends section
3809.411 by removing a portion of
paragraph 3809.411(d)(3)(iii), which
would have implemented the
substantial irreparable harm standard.
This is a corresponding change, part of
the removal of the SIH standard from
the definition of unnecessary or undue
degradation.

Section 3809.415 How Do I Prevent
Unnecessary or Undue Degradation
While Conducting Operations on Public
Lands?

This final rule amends section
3809.415 by removing paragraph (d),
which would have implemented the
substantial irreparable harm standard.
This is a corresponding change, part of
the removal of the SIH standard from
the definition of unnecessary or undue
degradation.

Section 3809.420 What Performance
Standards Apply to my Notice or Plan
of Operations?

The performance standards of subpart