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ISSUE: To what extent do the new hardrock mining surface management ((3809") rules apply to split estate lands where the surface is privately held and the mineral estate is reserved to the United States, along with the right to enter, mine, and remove the minerals subject to the General Mining Law of 1872?  Also, what are BLM(s obligations for compliance with the Endangered Species Act for such lands?

BACKGROUND: The current rules at 43 CFR subpart 3809 have been extended to cover split estates where the mineral estate is reserved to the United States and the surface is patented and privately held.  See 43 CFR  (( 3809.2, 3809.31(d) and (e); and 65 FR 70112 (November 21, 2000) as amended, 66 FR 54860(October 30, 2001).   This includes Stockraising Homestead Act (SRHA) lands, Taylor Grazing Act lands, and other lands.  By passage of the Act of April 13, 1993 [107 Stat. 60; 43 U.S.C.  ( 299(b)], which amended the SRHA, if the claimant and the surface owner cannot reach an agreement on the exploration or mining of the land, any mining operation requires a BLM-approved plan of operations (notices are not allowed).  In addition, if a plan is requested, a reclamation bond and a loss-of-land-use bond (for the benefit of the surface owner) are also required on the proper bond form and an annual rental based upon grazing values, as appraised by BLM,  must be paid to the surface owner.  The Act of April 13, 1993 also added new location requirements that are addressed in 43 CFR Subpart 3833.  The plan of operations requirements for SRHA lands are now covered in 43 CFR ( 3809.31(d) and for other split estates are in 43 CFR ( 3809(e).

Several BLM State Offices have asked for policy guidance on the extent and limitations in applying the new rules to split estates of this nature.  

It should also be noted that the location of mill sites on private surface with reserved Federal minerals is not allowed.  Mill sites are a surface entry and since the surface is patented, mill sites may not be located on such lands.
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Under the applicable provisions of the Mining Law (See 30 U.S.C.A. ( 22 and 43 U.S.C.A. ( 299), the right to enter, mine, and remove minerals from reserved mineral estates applies only to lands within the boundaries of the mining claims and a reasonable route of ingress and egress to and from the land so claimed.  Within the claim boundaries, a reasonable amount of surface use is allowed to properly develop and mine the claims.

POLICY:  BLM will exercise regulatory jurisdiction under subpart 3809 on split estate lands for the area of operations within the boundaries of the mining claims involved and for access roads to the mining claims.  The area to be bonded under subpart 3809 must also conform to the approved area of operations and associated split estate access roads, and, except for such access roads, cannot exceed the limits of the land encompassed by the mining claims.  BLM will not regulate milling facilities, dumps, tailings impoundments, recovery plants, etc., that lie outside of the mining claim boundaries.  States will regulate such facilities under state law. 

The NEPA analysis must cover the entire mining operation and associated facilities, regardless of land ownership status. 

BLM also must comply with Endangered Species Act (ESA) requirements when reviewing plans of operation for mining claims on split estate lands.  Because ESA Section 7 (16 U.S.C. ( 1536) is triggered by either direct or indirect effects of a BLM action, BLM must consider whether its decision to approve a plan of operations for mineral extraction will possibly affect a species listed as threatened or endangered (T & E) under the ESA or designated critical habitat within the area of the entire mining operation and associated facilities, regardless of land ownership status.  BLM is required to initiate consultation with the U. S. Fish and Wildlife Service (USFWS) under ESA Section 7 if BLM action on the plan of operations may affect a T & E species or a designated critical habitat of such a species.  Thus, if the area affected by mining and associated facilities contains habitat for a species listed under the Endangered Species Act, the area should be inventoried to determine if the species is physically present.  If the species is physically present or if designated critical habitat is present, Section 7 consultation is required and the USFWS will issue an opinion as to whether the BLM action is likely to jeopardize such T & E species or destroy or adversely modify designated habitat.  BLM may approve the plan of operations if such approval is not likely to jeopardize the T & E species or destroy or adversely modify designated habitat.  If the USFWS concludes that BLM approval will likely jeopardize the T & E species or destroy or adversely modify designated habitat, the USFWS will suggest a reasonably prudent alternative, if one exists, to avoid such jeopardy.  The USFWS may include an incidental take statement that will allow the incidental taking of a T & E species.

If an operator intends to locate facilities on lands where BLM does not assert regulatory jurisdiction and such lands contain T & E species or designated critical habitat, the effects of which were considered as part of an ESA Section 7 consultation with BLM, the operator may rely on such consultation and opinion issued by the USFWS.  Thus, where an operator acts in accordance with the terms of the incidental take statement provided by the USFWS as part of the Section 7 consultation with BLM, the incidental taking of a species would not violate ESA Section 9, the ESA section that prevents the taking of such species.  
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If an operator intends to locate facilities on lands where BLM does not assert regulatory jurisdiction and such lands contain T & E species or designated critical habitat, the effects of which were not considered during an ESA Section 7 consultation, the USFWS must approve before such activity can proceed.  The operator may apply for and receive an incidental take permit from the USFWS under ESA Section 10, the provision that allows an incidental take of such species to occur. 

Action Required: As needed as determined by the on-the-ground situation.

Time frame: 
Immediate. 

Budget Implications:  None.

Coordination: Usual Channels.

Contact:  Roger Haskins or Brenda Aird, WO-320, (202) 452-0355.
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