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United States Department of the Interior e

OFFICE OF THE SOLICITOR
docky Mountin Region
735 Master Sireel, Suile 151
Lakewooa, CO 0215
TELE. (303} 7313333
PAM 132 231-3303

March 2, 2000

Memorandum

Tao: Michael Madrid, Minerals/Lands Adthorization Group,
T;gg;ng State Office, Bureau cf Land Management

Tentl {ﬁaﬁ&#!_

From: S A scn ssistant Regional Solicitor
Subject: Bonding Requirements for Lands Patented Pursuant to the
Stock-Raising Homestead Act

During John Kunz and my February 9, 2000, meeting with you
and others Zrem the Wyoming State Office and the Buffalc Field
Cffice, we discussed several problems relating toc the bonding
requirements for oil and gas operations on lands patented under
= the Btpock-Ralsing Homestead Act of December 29, 1916 (SHHA), 413
U.E.C. 8§ 291-301. One of the problems arises from the directive
in Instruction Memorandum No. WY-95-57 to use a single @1l and
gas bond issued pursuant to 43 C.F.R. § 3104, a 3104 Bond, to
cover satandard oll and gas operaticons 25 well as the compensatory
camage provisicns found in Secticn 9 of the SRHA, Joghn and I
were asked Lo determine whether zThe BLM and an oil and agas
cperator could agree to use Two separate bgnds, a 3104 Zond, to
cover slandard o:l and gas sperations and & 3814 Bond to sartisfy
the bonding requirsments o i the SRHA. It is opur
opinion that there 15 nothing in the relevant statutes ar
regulations te prevent the 2LM from doing so. Indeed, the
regulaticons, as currently constituted, reguire the use of Lhe
two bonas.
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Secticn 9 of The SREA provides that 2 perscn who has ascquired
Zrom the United States the right To mine and remcove the minerals
reserved to the United States iz lands patsnted pursuant te
that Act may re-enter and usse s much af the surface as may De
required for =1l purposses reasgnably incident ©o The mining and
rameval c¢f the ninerals. However, prior T re-entry, Che person
whe has the right of rg-entrzy must Zirst (1) secure Che written
consent oI the surfzce cwnsr; <r [Z) rezch =0 adreement with the
surface cwner as to the smcunt that will be paic to compensate
e Zor damagss to creps or cother tangible improvements that will
result from mining and removing —he reserved manerals; or (3|
Produce & geood snd suffiicisnt oond to rnsure payment of damages
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=0 crops or tangible improvements of the surface owner. 43
J.5,C. § 289, -
The regulation 43 C.F.R. § 3814.1(c) {1998) provides that the

bend reguired by Section & cf the
4 36149 Bond. - This regulation nas not been superseded or
modified. The regulations do not provide, as they gnce did,

Fhat separate bonds for the protection of surface owners dre no
longer required. Nor is there anything in the current regula-
tions autheorizing the use of any cother bond, such as a 31104 Bond,
for that purpouse. Indeed, according to the regulations in 43
C.F.R. Part 3104, such a bond would be inadequate.

A 3104 Bond does not cover damage to crops or other tangible
improvements. A 3104 Bond covers only the plugging of wells,
Lne reclamation of the leased lands, and the restoration of lands

and surface waters. 43 C.F.R. § 3104.1(a) '1998). ' Nor dogs 1t
appear that a 3104 Bond can be modified by increasing its amount
0 cover damage to crops or other tangible improvements. "llln

" The bond must Le sufficient =o cover damages resulting
from the diminutien of the value of the land for grazilly purposes
25 well as the loss of crops and damage to tanglble improvements.
William ang Pear Haves, 101 IZLA 1101 (L98B); William . Haves,
et ux., 122 TBLA €8 (1992).

* The regulation 43 C.T.R. § 3814.!(c) (18388B) oprovides
That the “bonrd cn Form 381¢ must pe execured by the person who
nas acgnired from the United States ths coal or other mineral
deppsits reserved,” Zmpnasis added.} Accordingly, only a
Froperly executed bond on Form 3614 will satisfy the regulatiorn,
3 regulatlon that is ss binding upon the Department &8 (L is apon
those doing business with the Department. Vitarelli 1. Seaton,

238 U.5. 535, £3% (1959); Chapman v. Sheridan Wyoming Coal Co.,
1, B28 (1850); Alsmo Ranch Co., 135 TBLA 61 (1804).

° 43 C.F.R. § 3104.1({a) {12%8) provides:

The bcond amcunts =hall ass tnat the minimom
amounts described ir 1t rt in order to emnsure
compllance with the ac Mineral Leasing Act of 18201,
including complete anda mely piugging of the wall {s),
reclamaticn oI the lesas=a area(s), and the resteration
of any lands or surface waters adversely affecred by
lease operaticns after Lh1e zpandonment or cessatien
e 2f o1l &nd gas cperatiens on the _=asals).
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10 circumstances shall it [a 3104 HBord| exceed the total of
the estimated costs cof plugging and reclamaticn, the amount of
uncollected royalties due Lo che Service, plus the amount of
monles owed to the lessor due to previcus violalions remaining
cutstanding.” 43 C.F.R. § 3104.5 {1998) .

Accordingly, a 3104 Bond cannot be substituted for a 3814 Bond,
Tn the absence of surface owner consent or an agreement as tc thHe
amount to be paid in damages, an oil and gas operdtor who wishes
Lo re-enter lands patented pursuant to the SRHA must provide a
3814 Bond as well as a 3104 Bond.

The regulations do not, however, require the filing of a 3814
Sond separate from the filings that are assocliated with an
Application for Permit to Drill (APD) . A 3814 Bond and =z 3104
Bond must be a part of an APD filed in connection with oil and
Gas operations on lands patented pursuant Lo the SHAHA.

An APD must be accompanied by “Evidence of bond coverage as
required by the Department of the Interior regqulations,” 43
C.F.R. § 3162.3-(d) (3). Those regulations require thar a 3814
Bond, together with evidence of service of 4 copy of the bond
on the surface owner, must be £iled with the BLM. 43 C.F.R.

% 3814.1(egy. Acecordingly, the APD must he accompanied by a 3814
Hond.

The procedural rights allocated to a surface owner in 43 C.F.A.
% 3814.1 are preserved in the regulations governing the submis-
sicn and approval of an APD. The BLM cannot approve & 3814 Beond
until after 30 days from the date of irts recelipt have expired.

43 C.r.R. § 3B1l4.1(d). BAn APD cannot be donroved unti t has
been posted for public inspectian for at leas: 30 days alfter 1its
recelpt. 43 C.F.R, § 3162.3-1(g) and 'h). Thus, the 2LM cannot
approve the 3814 3ond submitted with an APD for at least 30 days
efter it is filed witha the BIM. Suring the 30-day waiting

reriepd, a surface owWner may “obiject” o the approval of the 3814
Bond. 43 C.F.R. § 3B14.1ld). During the 30-day posting periad
for an APD, the BIM is to consuif with “interested parties,”

43 C.F.R. § 3162.3-1(k}, which would nermally inciude 2z surface
DWhEer. A surface owner must be given an opportunity Lo appeal
from a decision approving = 3814 Bond. 43 C.F.R. § 3gl4.ld}.
I the BLM approves an AP, tnereny rejecting a surface owner’s
objecticn to the suffisiency of 2 3814 3ond, the surface owner
nas the right to have the =pproval decision reviewed pursuanrt o
the regulations 43 C.F.R. €S 3165.3 and 3.55.4.

& s

o=t In view of the above, it i1s clear tha® Instruction Memorandum No.
WY=-99-57, which provides that, insofar as oil and gas activities
are cencerned, a sepdtste 3819 Econd is no longer required if an
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eperator provides a 3104 Bond, 1s :nconsistent with current
regulations.

iM WY-85-57 relies upon two Interior Board of Land Appeals
decisions, Coguina Qil Corporation, 41 IBLA 248 (1979), and

Th Gassain, 55 IBLA 257 (1981). When those decisicns wWers
issued by the TBLA, a departmental ragulation specifically
provided that "Separate bonds for the brotection of surface
OWNers are no longer required.” 43 C.F.R. § 3104.21(d) (1879).
That requlation was deleted when 43 C.F.R. Part 3100 was trevised
in 18B3. 5See 48 Fed. Reg. 33662, July 22, 1383. * Because the
regulation was deleted, both Coguina and Gaggin were cffectively
overruled by the IBLA in Gary Maughan, 105 IBLA 206 (1988). °

In Maughan, Lhe Board held that the regulations in effect when
that decision was issued in 1988 did not provide that a separate
bond was not reguired. 105 TBLA at 205. As Lhe pertinent reg-
ulations in etfect when Maughan was issued are the same as the
current pertinent regulaticns, it follows that, as shown above,
the currenl regulations do nort provide that separate beonds are
not regquired,

It should be noted that the regulation 43 C.F.R. $ 3814,1(d)
gives either a surface owner or a mineral develaoper 310 days
within which to appeal te the “Director of the Bureau of Land
Management” from a decision by an authorized cfficer regarding
the adequacy or inadeguacy of a proffered bond. The IBLA has
held that such appeals are properly made to that Board rather
than the Director. Erock Livestock Co.; Iac., 101 IBRLA 51, 897
n.& (19BB). The Board -—eld:

The regulation ccdified at 43 LR, 5 3B14.1 was
promulgated prior to the creation of this Board and
describes an appeal procedure whi

ich is no longer in
effect. Since none of the limitaticns upon Board
Jurisdicticon enumersled at 43 C.F.R. § 4.4:10(a)
appeal iz properly made

gpply, in this circumstance
to the Roard.

' There is nothing in the preamble to the ragulatiens pub-
iisned in 1983, or in the preamble tc the regulations currently
ir effect, publishsd in 1888, to explszin why the Department
eliminated the regulaticn Troviding that separate bonds for =he
protection of surface owners wers not reguired. 3See 4B Fed, Aeg
23653, July 22, 1983, and 53 Fed. feg. 22820-21, JSune 17, 1988.

* On recensideration,’ Maugnan was modified in part on =
point not relevant here. 3See Gar Maughan, 105 IBLA 210A (138%9)
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Tne Board also held that 43 C.7.3. § 4.21(2) would suspend the
finality of the BLM's decision regarding the adeguacy of z bond
pending the appeal. 101 IBLA at 97. However, ock invalved

4 pbond filed by a mining claimant. * It is our epinign that a
decisicn regarding the adequacy of a 3614 Bond, which must be
submitted by an oil and gas operator as a part of an APD on lands
patented pursuant to the SRHA, is subject to review and appeal
pursuant to the regulations in 43 C.F.R. Part 3165. The reg-
ulation 43 C.F.R. § 3165.4(c) provides that decisions issued
under PFart 3100 shall remain effective vending review unless the
IBLA determines otherwise in response to a petition for stay.

To summarize, it is our opinion that one who wishes to conduct
0il and gas operaticns on lands patented pursuant to the SRHA
must, in the absence of a waiver or an agreement to pay damages,
submit a goed and sufficient bond on Form 3814 to insure Lhe
payment of damages to cvrops or other tangible improvement on the
surface cf the land in additien to the bond required by 43 C.F.R.
Part 3104. It is also our cpinion that a decision approving an
APD over an objection by a surface owner that a 3814 Bond is
lnadequate will be in full force and effect pending appeal unless
a2 stay 1s granted by the IBLA.

g * The 1216 Stock-Raising Homestead Act was amended by zhe
ct of April 16, 1983, 43 U.S.C.A, § 299, wnich deals with the
ccaticn of mining claims on lands patented under the 1915 Rct.

i
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