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Purpose:  This Instruction Memorandum (IM) establishes policy, priorities, and plans to support the elimination or reduction of physical hazard and safety risks at abandoned mine lands (AML’s).  The BLM presently does not receive appropriated funds specifically for AML physical safety hazard cleanups.  State and Field Offices use funds from “benefitting programs” to enable many AML physical safety hazard cleanups to be funded.  State and Field Offices have also partnered with State government agencies, and the mining industry, to clean up these kinds of sites, often with the BLM covering the costs of related environmental damage from its Clean Water Action Plan AML cleanup funding.  
Enhanced concerns about public safety dictate taking a more unified approach in targeting which AML physical safety hazard sites to clean up.  While the BLM’s ideal, long-term goal,  is to work toward eventually identifying and addressing such hazards at every known AML site on the public lands, the Bureau does not have the resources to do so.  This makes it even more essential to establish priorities, especially for the short-term years.  Accordingly, the purpose of this IM is to establish policies and procedures governing the Bureau’s AML cleanup actions related to physical safety hazards sites.
Effective immediately, the BLM will set as its highest AML physical safety action priority the cleaning up of those AML sites situated at locations:  (a) where a death or injury has occurred and the site has not already been addressed; or (b) situated on or in immediate proximity to 
2
developed recreation sites and areas with high visitor use.  When those sites are finished, focus will shift to other sites where formal risk assessment indicates a risk level of HIGH or EXTREMELY HIGH.  This IM also requires potential impacts from physical safety risks at AML’s to be factored into future recreation management area designations, land use planning assessments, and all other applicable use authorizations.
Background:  Each year, dozens of children and adults are injured or killed from accidents that occur at active and inactive underground mines, sinkholes, pits and quarries.  Nationally, in 1999 alone, 17 people died in non‑mining accidents on mine property, according to the U.S. Department of Labor’s Mine Safety and Health Administration.  Three additional fatalities have occurred as of March 2000.  
In addition to fatalities, serious injuries related to AML safety hazards also continue to occur. Most of these hazards comprise adits and other mine openings, often hundreds of feet deep.  Leftover storage buildings, mill structures, equipment, debris, piles of tailings and waste rock, oil and chemical storage drums are typically found at AML sites.  Vertical shafts and openings may be partially covered by vegetation to the point where a person may not even see the hole in the ground before stepping into it.  People who enter mine openings may not become aware of deadly gases and lack of oxygen until it is too late to escape.  
The potential for injuries and deaths to continue to occur each year increases as western population sprawl and recreational use of public lands increase, bringing the public into contact with heretofore isolated AML sites.  Moreover, when injuries occur on BLM-managed lands, liability risks can ensue against the United States.  Persons who become injured while visiting AML sites on public lands can attempt to recover from the United States under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. 2671 et seq.  With certain exceptions, the FTCA provides that the United States will be liable for death, personal injury, or property damage caused by the negligent or wrongful act or omission by the United States.  Recently, the BLM was involved in a tort claim settlement resulting from an accident that occurred when two individuals were injured after entering an abandoned mine in proximity to a BLM recreation site.  The settlement cost the United States an amount well into the hundreds of thousands of dollars.  At this particular site, the BLM had placed a sign reading “Day Use Only – No Overnight Camping” in the general area where the AML site was located.  Plaintiffs argued that the sign posting could have created an invitation for public use and a corresponding expectation that the area was safe for use.  

To enhance public safty on BLM lands, the BLM is initiating proactive risk management actions aimed at reducing the potential for fatalities and injuries associated with AML sites to occur especially at high visitation area.  If carried out effectively, a concurrent reduction in potential liability can also result.  The liability of the United States is generally determined by the law of the State where the injury occurred.  Because State law generally defines the duty owed to a member of the public, the exact allegation of negligence can vary from claim to claim, but the three most common allegations of negligence in cases involving hazardous land conditions are: (1) failing to guard against the hazard; (2) failing to warn against the hazard; and (3) failing to 
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give adequate warning against the danger.  Attachment 1, “Mitigation and Remedial Actions,” discusses these allegations of negligence in more detail.  Even without further survey efforts, the BLM’s Abandoned Mine Land Inventory System (AMLIS) presently has more than 8,600 site records, and the inventory continues to grow as newly-identified sites are found during normal field work.  Even the present inventory of known sites in need of cleanup is far more than the Bureau can respond to given limited fiscal resources.
Presently, State and Field Offices have been finding ways to address AML physical safety hazards chiefly through use of funds from the programs associated with the hazard.  The recent tort claim experience now necessitates the need to establish priorities.  National guidance is now being issued to guide the State and Field Offices on setting priorities for these cleanups in order to ensure consistency in priority throughout the Bureau.  This IM establishes policies by which the BLM can assess its resource needs and begin to address the above three criteria.  In determining appropriate mitigation and remedial measures, Field Offices may consider the design and construction standards used by their counterpart State or Tribal AML reclamation agency as useful guidelines.
Policy/Action:  
Site priorities. State and Field Offices should focus their physical safety hazard AML cleanup projects at AML sites which:
· are either in, or eligible for listing in, AMLIS; and
· a death or injury is known to have occurred at the site; or
· are situated on or in immediate proximity to developed recreation sites and areas with high visitor use.
After this group of sites is addressed, additional priorities will be set for the remaining cleanups. However, as long as a State Office is able to address the above short-term goals, it may address other AML sites beginning with those sites where formal risk assessment indicates a risk level of HIGH or EXTREMELY HIGH if adequate resources are available.  
All AML sites on BLM-managed lands that are cleaned up by BLM, States, or other partners, should be entered and reported in AMLIS so that the system can be used to report program accomplishments and estimate the remaining workload.
Scoping Report.  Each State Office is to submit to the WO, a report that contains a list of developed recreation sites and areas with high visitor use which are determined to have an AML site posing one or more significant physical safety hazards.  Use of the Facilities Inventory Maintenance Management System (FIMMS) may be of assistance in identifying relationships between RMIS and AMLIS records.  In the event the data in these systems is not sufficient enough to prepare estimates, then additional field surveying will be needed.
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The information compiled from the State Offices is intended to assist BLM management in providing a firm basis for future funding requests.  
For each AML site, the report should list the on-the-ground physical safety hazards to be mitigated or remediated, and a lump-sum cost estimate for completing the proposed action. The data to be collected are the data fields prescribed by BLM’s AML Inventory Checklist.  If the BLM SO has entered into an agreement with its State AML counterpart to gather AML data for the State, then the data collected should also encompass any additional State data elements.  State and Field Offices should take necessary steps to ensure that the quality of the data gathered and entered into AMLIS is complete and of high quality.  Use of GIS equipment is strongly encouraged.  In order to assist the State Offices, AMLIS is being modified to enable the requested data to be entered and reported electronically, and data fields enabling a link to the RMIS are being added to AMLIS.  WO-360 will notify State Office AML Coordinators when the system will be available for data entry.  
Identifying Developed Sites and Areas With High Visitor Use, Using RMIS/FIMMS data.  Developed sites should be included in both the Recreation Management Information System (RMIS) and Facilities Inventory Maintenance Management System (FIMMS).  At a minimum all of these locations must be reviewed to determine if AML’s occur in the “immediate proximity” to the developed site.  In doing so, you should not necessarily limit your review to just the physical limit of the developed site, but should consider where visitors would most likely walk to and include this area as part of the developed site review. 

Areas with High Visitor Use will need to be identified on a local basis and could include dry lake beds, sand dunes, high use roads, frequently used special event areas, open Off-Highway Vehicle (OHV) areas, etc.  Furthermore, the use may be high or low depending on season, day of the week, weather or any number of other factors.  An area such as a mine site may receive high use in an otherwise low use area simply because it attracts recreational users who are out exploring roads.  While most of these areas will probably be within an area identified in RMIS as either a Special Recreation Management Area (SRMA), Back Country Byway (BCBWY) or some other designation, not all areas of high use will be included in these areas and not all lands within many SRMAs or BCBWYs are subject to high use.  It would be inappropriate to identify all of an area if the concentration of use takes place in only a small part of it (i.e. “immediate proximity”).  Here also the type of use and the terrain in which it occurs will largely control the area of effect which needs to be reviewed.  Motorized users can access a far greater geographic area than can users on foot.  
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Where use is authorized under a Special Recreation Permit, such as for an OHV race event, this would not by itself create a high use visitor area in an otherwise low or dispersed use area.  However, consideration should be given to including a stipulation in the permit for identification and marking of AML’s by the permit holder if there could be a safety issue.

Management Information System (MIS).  Each State Office is to provide to the WO a listing of AML sites which fall under the scope of this IM planned for mitigation or remediation during FY 2001.  State Offices are to then enter into MIS the associated summary figures for performance monitoring and reporting purposes.  MIS data entry and reporting details will be transmitted separately.
On-the-ground mitigation and remediation.  Consistent with available budget resources and other programmatic concerns, BLM field personnel should consider and implement appropriate mitigation or remedial actions to either guard against or warn of conditions deemed to present significant physical safety hazards at locations covered by this IM when the associated AML sites are judged to be easily accessible.  Examples could include those located on main visitation pathways and adjacent areas when there is reason to believe visitation is occurring or has occurred in the past.  Field personnel also should factor budget resources and other programmatic concerns into their decisions as to which sites to address and how best to respond to specific on-the-ground safety hazards.  Considerable guidance concerning various mitigation and remediation techniques is available from BLM and other government agencies.  As an initial source of information, State and Field personnel can refer to the information posted on the BLM’s national AML program webpage (currently at <www.blm.gov/narsc/aml>), and can contact WO-360 for further guidance.
NEPA requirements.  Field staffs need to take appropriate steps to fulfill all requirements of the National Environmental Policy Act in support of their actions.     
Future planning.  Field personnel should also address the impacts of AML’s posing potential physical safety hazards that are situated within or in the immediate proximity of any areas that are proposed for recreational development.  Such AML hazards should be, to the extent practicable, mitigated or remediated on-the-ground during site development. 
Timeframe:  This policy is effective upon issuance.  Scoping reports are requested by
December 15.  In the event an extension is needed due to competing priorities or resource needs, please contact WO-360 for a revised time schedule.  Mitigation and remediation plans need to be submitted to the WO before monies are obligated in FY 2001, and summary planning targets are to be entered into the MIS in accordance with MIS guidance for FY 2001.    
Budget Impact:  While the BLM continues to request appropriated funds for purposes of AML physical safety hazard cleanups, Field Offices can use funds from other related program budget subactivities that are available for BLM operations in order to address immediate needs (i.e., applying the “benefitting budget subactivity” concept).  For future recreation site developments, 
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Field Offices should include mitigation or remedial measures deemed appropriate into the project’s development schedule and budget. 
Manual/Handbook Sections Affected:  None.
ADVANCE \d4
Coordination:  This IM has been coordinated among the following WO groups:   Planning, Assessment and Community Support (WO-210), Cultural Heritage, Wilderness and Special Areas (WO-240), Recreation (WO-250), Solid Minerals (WO-320), Protection and Response (WO-360), Law Enforcement (WO-370), and Budget (WO-880).  It has also been coordinated with the National Human Resources Management Center’s Safety Group (HR-240).
Contacts:  Hal Hallett, Recreation Group (WO- 250), (202) 452-7794; George Stone, Protection and Response Group (WO-360), (202) 452-5087.
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1 Attachment
  1- Mtigation and Remedial Actions (2 pp)
Mitigation and Remedial Actions
A.  Types of Actions.
Temporary measures to mitigate against physical safety hazards include posting warning signs and fencing. 
Remedial measures to prevent/address physical safety hazards include closures of adits and shafts, backfilling of highwalls, drainage of impoundments, removal of leftover equipment and debris, and revegetation to help offset erosion and improve land stability.
In determining appropriate mitigation or remedial measures the Field Office may consider the State or Tribal AML agency standards for the vicinity where the AML hazard is located as guidance, (i.e., Colorado BLM offices would look to Colorado State standards).  If the State or Tribe has not issued such standards, then the Field Office should contact the Washington Office for further guidance.  State Office AML Coordinators, and State and Tribal government AML agencies can provide guidance to Field Offices on constructing and maintaining temporary and remedial measures.  The particular measures selected will depend on the Field Office’s judgment as to which measures best effectuate AML safety objectives as balanced against other BLM and Field Office program objectives, priorities and resource allocation decisions.  Additional criteria that need to be analyzed and considered are those identified by undertaking reviews in accordance with the National Environmental Policy Act.  In locations where significant visitors are unlikely to be able to interpret warning signs posted in the English language, supplemental signs in additional languages and/or pictorial images should be considered for use in the event it is determined that the posting of signs is appropriate.  
B.  Examples of Factors to Consider in Decisions.   
Actions to reduce or eliminate potential injury or death from physical hazards at AML sites incur both initial action and long-term maintenance costs.  Moreover, alternatives available may depend largely on local conditions, such as the availability of suitable material for backfilling.   Generally, the most common means of mitigating hazardous land conditions are: (a) guarding against the hazard; and/or, (b) warning against the hazard.  Thus, as part of deciding what appropriate mitigation or remedial actions to take, Field Offices should usually consider guarding and/or warning methods for mitigation of hazards.
Guarding Against the Hazard.  In general, Field Offices should consider as many options as possible and take the course of action that a reasonably prudent person would take in a similar circumstance to the extent practicable in terms of cost, available technology and However, the actual measures selected may also depend on competing BLM priorities, objectives, responsibilities and resource allocation decisions.  Field Offices should weigh and balance these factors in determining the most appropriate course of action.
For example, BLM could consider posting a guard outside of each mine entrance to ensure that no members of the public enter the site.  This option, however, would require an extraordinary commitment of staff and funds that go beyond available human and budgetary resources.  As such, this option would not be considered economically feasible under the circumstances.  Sealing the mine entrances would be another option.  Some of these mines, however, are used by bats and other wildlife as habitat.  Therefore, while this option may be economically feasible, it might not be consistent with the BLM’s obligations to protect the environment, including wildlife resources.  Thus, this action would not be appropriate.  Under the preceding example, BLM could give consideration to a mechanism to block an entrance to a mine by humans but still allow necessary access to wildlife (i.e., a bat gate).  Assuming that this is available technology and that it is economically feasible and effective in restricting access to humans, then this is the type of option that might be appropriate.
Warning  of the Danger.  In instances where the Field Office determines it is not feasible to physically guard against dangers, it should consider posting warning signs.  If signs are posted, Field Offices should take periodic measures to maintain signs and keep records of maintenance activities.  Consideration should also be given to whether posting signs might increase the hazard by attracting people to the AML site.  Other methods of issuing warnings such as instructional videos, talks, pamphlets, and other material may also be considered.
Additional economic factors to consider are the costs of taking and maintaining temporary measures, i.e., signs and markers, or fences, versus costs of permanent closures of adits and shafts and other warnings for hazards such as highwalls, impoundments, and leftover debris and equipment. For example, where transportation costs are high, it may make more economic sense to take on-the-ground actions or post warning signs during the initial site visit rather than incur the additional transportation costs of frequent return visits to check on signs and markers.  Similarly, in areas where keeping signs and fences maintained has proven difficult in the past, incurring the added up-front costs of permanent closures may be the more sensible alternative to continual sign or fence replacements.
