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Fiscal Year 2002 Program Evaluation Report - Bonding in the Non-Energy Leasable Mineral Program

Issue:
 The Washington Office (WO) of the Bureau of Land Management (BLM) had received anecdotal evidence that the bonds on file for the non-energy leasable minerals program do not meet current policy and, in some cases, bond amounts are substantially less than what would be needed to cover reclamation costs should permitees or lessees default on their obligations.  As a result, the Washington Office decided to conduct an evaluation of this program area to document the extent of any problems with bonding.  The evaluation determined that the anecdotal reports were incorrect.  The majority of bonds in this program are sufficient to meet future obligations and are consistent with BLM policy.  There are a few problem bonds limited to specific areas.  The final report of the evaluation is attached for your use and information.

Background:
The BLM considers the cost of complying with all of the terms and conditions of the permit or lease, including royalty and reclamation provisions, when it sets the bond amount (43 CFR 3504.50).  BLM can increase or decrease the bond amount when it determines a change in the bond amount is appropriate (43 CFR 3504.60).  

According to BLM Manual 3504 (2/18/88) bonds must be reviewed annually to ensure adequacy and adjusted where necessary.  Without review there is a risk, because of changes in costs and other conditions, that a bond amount would be insufficient to cover all outstanding liabilities upon the default of an operator. Bond requirements may also decline with time as concurrent reclamation proceeds.  It is poor customer service for the BLM to maintain a bond in excess of the amount needed.  Bond amounts also need to be reviewed as mine plans are approved or modified.  Bonds also need to be reviewed because the economic assumptions used to estimate the amount of royalty that will be paid or the cost of reclamation change over time.
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Policy:  It is BLM’s policy to conduct periodic evaluations of its programs to assess the effectiveness of program management and implementation activities.  Program evaluations provide the information needed to make improvements in program implementation.  Program evaluations can also provide the information needed to develop specific policy changes.

Implementation:  The evaluation determined that there are few problems in this program.  The State Offices are to be commended for properly managing this program. Most of the small problems that were identified in the draft report have already been corrected so references to these problems have been dropped from the final report on the evaluation.  Revisions to the BLM Manual and the program data standards are recommended.  The following items identified in the evaluation remain to be resolved and will require continuing attention:

$ 
The WO will update BLM Manual 3504 released on 2/18/1988.  The revision needs to incorporate the current 43 CFR 3504 regulations that became effective on October 1, 1999.  Six States have provided comments about their bond review process and suggestions for changes to the manual.  These comments and suggestions are shown in Attachment 1 and should be taken into account during the manual revision process.  The revised manual should resolve the policy issue raised by Idaho about using a per acre reclamation schedule endorsed by State government instead of an estimate of the cost of reclamation based on the assumption that BLM has to complete reclamation through contracts.

$ 
The WO will revise the LR2000 data standards to ensure that appropriate data is entered in the system.  The evaluation identified that all States were following the data standards, but the standards were found to be ambiguous in certain areas.  These ambiguities need to be resolved. Also, the Automated Bond and Surety System has recently been integrated into LR2000.   The current data standards do not reflect this, so the standards need revision.

$ 
WO should meet with the New Mexico State Office to continue the discussion of New Mexico’s concerns about the bonding policy.  New Mexico should consider preparing decisions addressed to the potash mine operators designed to bring the bonds for these operations into compliance with BLM Manual Section 3504.  The draft decisions could consider phased implementation or other methods to reduce financial shocks to the industry.  BLM management could then review these draft decisions and determine if it is feasible to issue them.  

$ 
WO is monitoring the emerging crisis in the surety bond market.  News reports indicate that bonding companies and reinsurers have received significant financial shocks from the 9/11 attacks and the Enron and Kmart bankruptcies.  Industry has reported to BLM that surety premiums are escalating rapidly and some companies have been unable to obtain bond coverage.  Some surety companies are withdrawing from the market.  This could make it difficult for New Mexico to resolve the bonding problems in their program through the use of traditional surety methods or the other bond instruments listed in the regulations at 43 CFR 3504.55.  


3
Budget Implications:  This evaluation was programmed in the 2001 Annual Work Plan.  The follow-up work recommended in the final report is a component of the on-going management of this program and can be funded out of base in the 1330 subactivity.  

Manual/Handbook Sections:  WO will establish a team to review, and revise as necessary, Manual Section 3504.  This same team will also review, and revise as necessary, the LR2000 data standards for bonding in the non-energy leasable program.

Coordination:  The evaluation results will be coordinated with State Office evaluation coordinators and non-energy leasable mineral  program leaders.

Contact:  Phil Allard, WO-320 at (202) 452-5195.
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